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Juxtaposing Autonomy and Paternalism in Private Law
Edited by Anthony Ogus and Willem H van Boom
Selecting an appropriate balance in the law between autonomy and paternalism is an important and difficult task, requiring a careful consideration of moral, political and economic values. This collection deals with the task at both general and specific levels,   locating itself within the broader context of the relationship between law and market forces. Concepts are defined and analysed, in particular the distinction between the coercive approach of 'hard paternalism' in the law, and the 'nudge' approach of 'soft paternalism'. Attention is then focused on how the tensions between the concepts are resolved  in the law of contract, where deficient information and mistakes can justify an interventionist approach. Besides overviews of the issues within the general law of contract, and historical studies of the relevant principles in the common law and Roman law, the book also includes studies of specific areas, notably insurance contracts and consumer bankruptcy. The authors, from North America, the United Kingdom and continental Europe, include economists, sociologists and traditional legal scholars.

Anthony Ogus is Emeritus Professor at the University of Manchester and Erasmus Professor of Fundamentals of Private Law, Erasmus School of Law, Rotterdam. 

Willem H van Boom is Professor of Law at Erasmus School of Law, Rotterdam.
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The Foundations of European Private Law
Edited by Roger Brownsword, Hans-W Micklitz, Leone Niglia and Steve Weatherill
There remains an urgent need for a deeper discussion of the theoretical, political and federal dimensions of the European codification project. While much valuable work has already been undertaken, the papers in this volume take as their starting point the proposition that further reflection and critical thought will enhance the quality and efficacy of the on-going work of the various codification bodies. The volume contains papers by representatives of the Common Frame of Reference, the Study Group and the Acquis Group as well as papers by those who have not been involved in particular projects but who have previously commented more distantly on their work - for instance those belonging to the Trento Group, and the Social Justice Group. The papers between them represent the most comprehensive attempt so far to survey the state of the codification project, its theoretical, political and federal foundations and the future prospects for enforcement and compliance. 

Roger Brownsword is Professor of Law at King's College, London, UK. 
Hans-W Micklitz is Director of Graduate Studies and Professor of Economic Law at the European University Institute, Florence, Italy.

Leone Niglia is Director of the Centre for European Legal Studies and Associate Professor of Law/Reader at the University of Exeter, UK. 
Stephen Weatherill is Jacques Delors Professor of European Law at the University of Oxford (UK) and a Fellow of Somerville College.
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Fiduciary Loyalty      New in Pbk
Protecting the Due Performance of Non-Fiduciary Duties

Matthew Conaglen
‘This is the first work in many years which covers this important and difficult field. It is bound to be established as a first port of call for all branches of the legal profession when grappling with fiduciary law.’ 

Justice W.M.C Gummow, (2010) 84 Australian Law Journal 27

‘…a work of exceptional scholarship that provides much insight and clarity into the theoretical and practical operation of fiduciary doctrine and, in particular, the fiduciary obligation of loyalty.’

David Hayton, Trusts and Estates Law and Tax Journal, Issue 117, 2010

Fiduciary Loyalty presents a comprehensive analysis of the nature and function of fiduciary duties, arguing that they provide a distinctive form of protection for non-fiduciary duties, by seeking to avoid influences or temptations which might distract the fiduciary from proper performance of those non-fiduciary duties.  The book takes the novel approach of putting to one side the difficult question of when fiduciary duties arise in order to focus attention instead on what fiduciary duties do when they are owed.  The analysis advanced in the book has both practical and theoretical implications for understanding fiduciary doctrine. Understanding the relationship between fiduciary and non-fiduciary duties also provides a solid foundation for addressing issues concerning compensatory remedies for their breach and potential defences such as contributory fault.  The distinctive purpose that fiduciary duties serve also provides a firm theoretical basis for maintaining their separation from other forms of civil obligation, such as those that arise under the law of contracts and of torts.  

Awarded Second Prize in the SLS Peter Birks Competition for Outstanding Legal Scholarship 2010.

Matthew Conaglen is a University Senior Lecturer in Law at the University of Cambridge and a Fellow of Trinity Hall.  He is an Academic Member of the Chancery Bar Association and has practised as a barrister and solicitor in New Zealand.  His PhD at Cambridge, on the nature and function of fiduciary duties, was awarded the Yorke Prize and he has published extensively in that area and in others.  
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Perspectives on Causation
Edited by Richard Goldberg
‘In short, the use of the concept of causation in the law gives rise to philosophical legal and scientific problems. This collection of essays discusses many of these in a very thoughtful way and I believe it is a very constructive contribution to the development of the law in many fields.’

From the Foreword by Rt Hon Lord Mackay of Clashfern, House of Lords, May 2011

The chapters in this volume arise from a conference held at The University of Aberdeen concerning the law of causation in the UK, Commonwealth countries, France and the USA. The distinguished group of international experts who have contributed  to this book examine the ways in which legal doctrine in causation is developing, and how British law should seek to influence and be influenced by developments in other countries. As such the book will serve as a focal point for the study of this important area of law.

The book is organised around three themes - the black letter law, scientific evidence, and legal theory. In black letter law scholarship, major arguments have emerged about how legal doctrine will develop in cases involving indeterminate defendants and evidential gaps in causation.  Various chapters examine the ways in which legal doctrine should develop over the next few years, in particular in England, Scotland, Canada and the US, including the problem of causation in asbestos cases. In the area of scientific evidence, its role in the assessment of causation in civil litigation has never been greater. The extent to which such evidence can be admitted and used in causation disputes is controversial.  This section of the book is therefore devoted to exploring the role of statistical evidence in resolving causation problems, including recent trends in litigation in the UK, US, Australia and in France and the question of liability for future harm. In the legal theory area, the so called NESS (necessary element in a sufficient set) test of causation is discussed and defended. The importance of tort law responding to developing science and observations from the perspective of precaution and indeterminate causation are also explored.

The book will be of interest to legal academics, policy makers in the field, specialist legal practitioners, those in the pharmaceutical and bioscience sectors, physicians and scientists.

Dr Richard Goldberg is Reader in Law at the University of Aberdeen.
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